Sub-Consultancy Agreement


Sub-Consultancy Agreement

Between

(1) Maber Associates Limited

And

(2) [Sub-Consultant]

In respect of:

Project Name: 

Project Number: 
THIS AGREEMENT
is made the

day of 

20 


BETWEEN 
1. MABER ASSOCIATES LIMITED (Company No: 2007082) whose registered address is at, ST. MARY'S HALL, 17 BARKER GATE, THE LACE MARKET, NOTTINGHAM, NG1 1JU

(the “Consultant”); and 

2. [
]
[(Company No.)] whose [registered address][principal office] is at [
]
(the “Sub-Consultant”)

WHEREAS

1. The Consultant is providing the Services in connection with the Works.

2. The Consultant wishes to appoint the Sub-Consultant to carry out the Sub-Consultancy Services in connection with the Works.

NOW IT IS HEREBY AGREED as follows:

1.
Definitions, Governing Law and Interpretation

1.1 For the purposes of this Agreement:

1.1.1 “Beneficiary” means:

1.1.1.1 the Consultant’s employer;

1.1.1.2 any person that owns or first acquires a freehold or leasehold interest in the Works or any part;
1.1.1.3 any person that provides finance for any part of the Works;

1.1.1.4 any other person with an interest in the Works.

1.1.2 “CDM Regulations” means The Construction (Design and Management) Regulations 2007 and the Approved Code of Practice issued pursuant to them including any revision to either current at the time the Sub-Consultancy Services are provided

1.1.3 “Documents” means all bills of quantities, calculations, designs, details, drawings, plans, reports, specifications, surveys and other documents (including electronically stored information), which the Sub-Consultant prepares or causes to be prepared in connection with the Sub-Consultancy Services. 

1.1.4 “Services” means [                     ]

1.1.5 “Site” means [               ]

1.1.6 “Sub-Consultancy Services” means [                    ]
 sub-consultancy services relating to the Works set out in Appendix A and as instructed under this Agreement (including all sub-consultancy services ancillary thereto).
1.1.7 “Works means [                        ]

1.2 This Agreement shall be governed by and in accordance with English law and subject to clause 14 the parties agree to submit to the non-exclusive jurisdiction of the English Courts.
1.3 Any reference to “person”, “firm” or “company” includes any entity which as legal capacity.

1.4 Any term incorporating gender includes any gender.

1.5 Any term importing the singular number includes the plural number and vice versa.

1.6 “working day” excludes Saturdays, Sundays and any day which is a bank holiday under the Banking and Financial Dealings Act 1971.

1.7 Clause headings are for convenience only and do not form part of or affect the interpretation of this Agreement.

2. Appointment

2.1 The Consultant appoints the Sub-Consultant to carry out the Sub-Consultancy Services and the Sub-Consultant hereby accepts such appointment.

2.2 The Consultant and the Sub-Consultant agree that, insofar as the Sub-Consultant has performed a part of the Sub-Consultancy Services before the date of this Agreement, the obligations and liabilities of the Sub-Consultant under this Agreement shall take effect in all respects as if this Agreement had been dated prior to the commencement of that part of the Sub-Consultancy Services.
3. Skill and Care

3.1 In performing the Sub-Consultancy Services the Sub-Consultant undertakes that it has exercised and will continue to exercise all the reasonable skill and care to be expected of a competent and qualified [                     ]
 experienced in performing similar services for works of a similar size, nature, value, complexity and timescale to the Works.

3.2 The Sub-Consultant undertakes that it has exercised and will continue to exercise the standard of skill and care referred to in clause 3.1 not to specify for use in the Works materials other than in accordance with the guidelines contained in the edition of “Good Practice in Selection of Construction Materials" (Ove Arup & Partners) current at the date of use.

3.3 The Sub-Consultant shall inform the Consultant immediately if the Sub-Consultant becomes aware whilst performing the Sub-Consultancy Services that any materials referred to in clause 3.2 have been specified for use or used in the Works.

3.4 The Sub-Consultant shall comply with the requirements of the CDM Regulations insofar as they relate to its appointment as a “designer” as defined in the CDM Regulations. 

4. Variations and Additional Services

4.1 If the Sub-Consultant:

4.1.1 is requested by the Consultant to perform any service which is additional to the Sub-Consultancy Services; or

4.1.2 considers that any service to be performed is additional to or a variation of the Sub-Consultancy Services; or

4.1.3 is requested to omit part of the Sub-Consultancy Services by the Consultant;

4.1.4 then,

4.1.4.1 in the case of 4.1.1 and 4.1.2 the Sub-Consultant must write to the Consultant specifying the additional or varied service required proposed to be undertaken together with a firm quotation for any additional fee that the Sub-Consultant, acting reasonably, seeks for the carrying out of the varied or additional service, and

4.1.4.2 in the case of 4.1.3 the Consultant will write to the Sub-Consultant, or if no written notification is received from the Consultant within 7days of a verbal request the Sub-Consultant is required to write to the Consultant specifying the part or parts of the Sub-Consultancy Services to be omitted together with a calculation in the reduction of the fees arising from such omission (such reduction to include any profit element that might have been earned had that part of the Sub-Consultancy Services been carried out). 
4.2 The Sub-Consultant is not to commence or perform any additional or varied service without the Consultant’s prior written consent to the additional or varied service and to any additional fee proposed. Such additional fee (if any) will be paid in accordance with clause 5.

4.3 The Consultant shall not be liable to the Sub-Consultant for any additional fee, costs, expenses, disbursements or overheads incurred by the Sub-Consultant in connection with any additional or varied services which the Sub-Consultant performs or purports to perform without the Consultant’s prior written consent.

4.4 If the Consultant and the Sub-Consultant are unable to agree the reduction in the fees arising from the omission of any part of the Sub-Consultancy Services, the Consultant may nevertheless instruct such omission. The Consultant will make such reduction from the fees (including any profit element on the service omitted) as is reasonable having regard to the extent of the Sub-Consultancy Services omitted.

4.5 The Consultant may give any instruction or request at any time without vitiating or invalidating this Agreement.

5. Fees

5.1 The Sub-Consultant’s fees will be [£…………………..] plus VAT. The fee includes all reasonable and usual out of pocket expenses.

5.2 The fees will be paid at the following stages and in the following instalments:

WORK STAGE  
STAGE FEE
CUMULATIVE



TOTAL

A - Appraisal
£.................... 
£....................

B – Design Brief
£....................
£....................

C - Concept
£....................
£....................

D – Design Development
£....................
£....................

E – Technical Design
£....................
£....................

F – Production Information 
£....................
£....................

G – Tender Production
£....................
£....................

H – Tender Action
£....................
£....................

J - Mobilisation
£....................
£....................

K – Construction to Practical Completion
£....................
£....................

L – Post Practical Completion
£....................
£....................

5.3 It is a precondition of the Consultant’s liability to pay any part of the fee that the Sub-Consultant submits a valid value added tax invoice to the Consultant. Invoices are deemed to be submitted on the last day of the month in which they are received.

5.4 The due date for payment of each instalment is 14 days after the end of the month in which the invoice is received by the Consultant. The final date for payment is the last day of the month following the month in which the invoice is received by the Consultant.

5.5 The Consultant will give the Sub-Consultant notice 5 days after the due date specifying the amount (if any) of the payment which the Consultant proposes to make, to what the payment relates and the basis on which that amount is calculated.

5.6 Prior to withholding any payment, the Consultant will give the Sub-Consultant notice no later than 2 days before the final date for payment of the relevant instalment specifying the amount proposed to be withheld and the ground for withholding payment, or if there is more than one ground, each ground and the amount attributable to it.

5.7 If the Consultant fails to pay any amount due to the Sub-Consultant by the final date for payment of that amount, the Consultant will pay simple interest, at a rate of 3% above the base rate of the Bank of England, on the amount due and unpaid as from the final date for payment to the date of payment.
6. Copyright

6.1 The Sub-Consultant grants to the Consultant, or where it does not own the copyright in the Documents the Sub-Consultant will use all reasonable endeavours to procure the grant to the Consultant of an irrevocable, royalty free and non-exclusive licence to copy and use the Documents for any purpose related to the Works or the Site, other than the reproduction of the designs contained in the Documents for an extension of the Works or the Site.

6.2 The benefit of the licence is assignable and the licence includes the right to grant sub-licences in the above terms.

6.3 The Sub-Consultant will not be liable for any use of the Documents by the Consultant or its assignee or sub-licensee for any purpose other than that for which they were prepared or provided.

6.4 The Sub-Consultant waives any moral rights which it may have as the author of the Documents. Where the Sub-Consultant is not the author it shall use reasonable endeavours to obtain for the Consultant a corresponding waiver from the author.

6.5 The Sub-Consultant agrees to indemnify and keep indemnified the Consultant from and against any loss damage cost expense liability or claim in respect of breach of the copyright or other intellectual property rights of any third party caused or arising out of the carrying out of the Sub-Consultancy Services or the use of a licence under this clause 6.
7. Collateral Warranties

7.1 Within 14 days of the date of a notice given by the Consultant the Sub-Consultant shall execute as deeds and deliver to the Consultant collateral warranties in the form of the relevant draft attached at Appendix B in favour of any Beneficiary.

7.2 If the Sub-Consultant defaults in the execution or delivery of any collateral warranty required under clause 7.1, in addition to any other right which the Consultant may have, the Consultant may suspend payment of any sum due to the Sub-Consultant under this Agreement until the Sub-Consultant has remedied its default.

8. Insurance

8.1 The Sub-Consultant has professional indemnity insurance with a limit of indemnity of not less than £2,000,000 for each and every claim or series of claims arising out of any one event.
8.2 The Sub-Consultant will maintain the insurance referred to in clause 8.1 during the performance of the Sub-Consultancy Services and for a period of 12 years commencing on the date of practical completion of the Works, provided that such insurance remains available to your profession at commercially reasonable rates and on commercially reasonable terms.

8.3 The insurance held or taken out under clause 8.1 and 8.2 will be with an insurance office or underwriter of good repute carrying on business in the United Kingdom.

8.4 If the insurance referred to in clauses 8.1 and 8.2 ceases to be available at commercially reasonable rates and on commercially reasonable terms, the Sub-Consultant shall:

8.4.1 give notice to the Consultant immediately; and

8.4.2 take out and maintain the highest level of insurance which is available to the Sub-Consultant’s profession at commercially reasonable rates and on commercially reasonable terms; and

8.4.3 give notice to the Consultant of the level of insurance purchased in accordance with clause 8.4.
8.5 As and when the Consultant reasonably requests, the Sub-Consultant shall produce promptly for inspection documentary evidence that professional indemnity insurance is being maintained in accordance with clause 8.

9. Alterations and Instructions
9.1 The Sub-Consultant will not:

9.1.1 make, agree or authorise any alteration or addition to, or omission from, the design or specification of the Works once the Consultant has agreed the design and specification;

9.1.2 issue any instruction, give any approval, or do any other thing which would, or might, increase the cost of the Works, affect the date for completion, or result in any variation to the quality of the materials specified for use in the Works, or the standard of construction of, or otherwise affect the quality of the Works;

9.1.3 specify the use of materials in substitution for those specified for use in the Works,

without first referring the matter to the Consultant with the Sub-Consultant’s written comments and obtaining the Consultant’s prior written consent.

9.2 Except in an emergency, the Sub-Consultant will not issue instructions to any person nor receive nor act upon instructions from any person without the Consultant’s prior written consent.  The Sub-Consultant will give the Consultant written notice of an emergency as soon as possible.

10. Suspension and Termination
10.1 The Consultant may suspend the performance of all or any of the Sub-Consultancy Services or terminate the Sub-Consultant’s appointment by giving the Sub-Consultant reasonable notice. 

10.2 Upon the suspension of the performance of all or a substantial part of the Sub-Consultancy Services the Consultant will pay any fees due to the Sub-Consultant at the date of suspension together with the proportion of the next instalment due which the Sub-Consultant has earned at the date of the suspension.  The Consultant may suspend the payment of that part of the Sub-Consultant’s fee which is proportionate to the suspended Sub-Consultancy Services.

10.3 On the expiry of a period of 6 months from the date of suspension, the Sub-Consultant may give the Consultant notice requesting instructions to resume the performance of the suspended Sub-Consultancy Services.   If the Sub-Consultant does not receive these instructions within 28 days from the day the Consultant receives the notice the Sub-Consultant you may terminate its appointment immediately by giving the Consultant notice.   If the Sub-Consultant does receive instructions from the Consultant to resume the performance of the suspended Sub-Consultancy Services then the Consultant will agree with the Sub-Consultant the amount of any further reasonable fee which arises as a result of recommencement. 

10.4 If the Consultant fails to pay the Consultant any amount due by the final date for payment of that amount then the Sub-Consultant will, on giving the Consultant 14 days notice of its intention to suspend performance, be entitled to suspend further performance of the Sub-Consultancy Services.  Such notice shall not be given before the relevant final date for payment.

10.5 If the Consultant is in material breach of its obligations under this Agreement and the Consultant continues the breach after the Sub-Consultant has given 28 days’ notice requiring the Consultant to remedy the breach, the Sub-Consultant may terminate its appointment by immediate notice. 

10.6 Upon termination of the Sub-Consultant’s appointment:

10.6.1 it is a condition precedent to the payment of further sums due under this Agreement (except where termination arises under clause 10.5), that the Sub-Consultant delivers a full set of the Documents to the Consultant;
10.6.2 subject to 10.6.3 the Consultant will pay the instalments of the Sub-Consultant’s fee due to the Sub-Consultant at the date of termination together with the proportion of the next instalment which the Sub-Consultant has earned at the date of termination; 

10.6.3 where the termination arises out of the Sub-Consultant’s default, the Consultant will not be liable to pay any sum under this Agreement until after completion of the Sub-Consultancy Services by the Consultant or by another consultant engaged by the Consultant; 

10.6.4 the Consultant will have no liability for the loss of any remaining part of the Sub-Consultant’s fee or any other loss or damage howsoever arising or caused.

10.7 Subject to clause 10.6, termination of the Sub-Consultant’s appointment for any reason shall not affect the Sub-Consultant’s or the Consultant’s rights or remedies in relation to any breach of this Agreement before termination.

10.8 If for any reason the Works do not proceed, the Consultant shall be liable to pay only that proportion of the fee that relates to the part of the Sub-Consultancy Services the Sub-Consultant has reasonably undertaken.  The Consultant shall have no liability for the loss of any remaining fee or for any other loss or damage however it arises or is caused.

11. Limitation
11.1 No action or proceedings for breach of the terms set out in this Agreement and Appendix A shall be commenced against the Sub-Consultant after the expiry of 12 years from the date of practical completion of the Works.

12. Assignment
12.1 The benefit of this Agreement may be assigned, charged, mortgaged, pledged or declared a trust of on one occasion only without the Sub-Consultant’s consent.  Except where the assignment or dealing is by way of re-assignment or redemption to the Consultant, no further assignment or dealing is permitted without the Sub-Consultant’s prior written consent, which is not to be unreasonably withheld or delayed.  Within 28 days after any such assignment, notice will be given to the Sub-Consultant.  Failure to give this notice does not affect the validity of the assignment or dealing.

12.2 The Sub-Consultant will neither assign the benefit of nor sub-contract its obligations under this Agreement and Appendix A or any part of it without the Consultant’s prior written consent which is not to be unreasonably withheld or delayed.

12.3 The Sub-Consultant agrees not to contend or argue that any person to whom this Agreement is assigned or otherwise given rights by the Consultant pursuant to clause 12.1 shall be precluded or prevented from recovering under this Agreement any loss or damage resulting from any breach of this Agreement by the Sub-Consultant (whenever it happens) by reason of the fact that such person is an assignee only or otherwise not the original employer or because the loss or damage suffered has been suffered by such a party only and not the original employer.

13. Third Party Rights
13.1 Any person who is not a party to this Agreement and Appendix A has no right under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this Agreement except where such right or remedy exists or is available apart from this Act.

14. Disputes
14.1 The Consultant or the Sub-Consultant may at any time notify the other of its intention to refer a dispute or difference arising under this Agreement for adjudication in accordance with the adjudication rules Version 2.0 published by the Technology and Construction Solicitors Association (“TeCSA”) which shall apply to and be incorporated into this Agreement.

14.2 The adjudicator to whom the dispute is referred is such person as the Consultant and the Sub-Consultant may choose by mutual agreement or such other person as may be appointed as the adjudicator on the request of either the Consultant or the Sub-Consultant by the Chairman (or his duly authorised representative) of TeCSA.

15. Entire Agreement
15.1 This Agreement supersedes any previous agreements or arrangements between the Consultant and the Sub-Consultant in respect of the Sub-Consultant’s appointment (whether oral or written) and represents the entire understanding between the Consultant and the Sub-Consultant.

IN WITNESS of which this Agreement has been executed and, on the date set out above, delivered as a deed.

	EXECUTED as a DEED by MABER ASSOCIATES LIMITED by means of these signatures):

Director
Signature

:

Name
:

Director/Secretary
Signature

:

Name
:


[The following wording applies only where the Sub-Consultant is a company – delete if not a company – see below for wording to apply where the Sub-Consultant is a Limited Liability Partnership sole principal or partnership]

	Insert Sub-Consultant’s full company name


	EXECUTED as a DEED by ……………………………………………by means of these signatures 

:

Director
Signature
:

Name
:

Director/Secretary
Signature
:

Name
:


[The following wording applies only where the Sub-Consultant is a Limited Liability Partnership – delete if the Sub-Consultant is a company sole principal or a partnership]

	Insert Sub-Consultant’s full company name


	EXECUTED and DELIVERED as a DEED by ………………………………… 

acting by:

…………………………………………

Member

…………………………………………Member




[The following wording applies only where the Sub-Consultant is a sole principal or a partnership – delete if the Sub-Consultant is a company or a Limited Liability Partnership]

[Drafting Note: If there are more than two partners then the wording must be repeated for each additional partner unless proof, eg power of attorney, partnership deed or minutes of full partners’ meeting, is provided to show that the partners who sign are authorised by the remainder of the partnership]

	* Insert full name, including middle names of partner

** Insert full name of Sub-Consultant
	SIGNED as a DEED by ….…………………………………………….. *

[as authorised signatory for

…………………………………………………] **

in the presence of:

Witness Signature
:

Witness Name
:

Witness Address
:

Witness Occupation
:


	* Insert full name, including middle names of partner

** Insert full name of Sub-Consultant
	SIGNED as a DEED by ….…………………………………………….. *

[as authorised signatory for

…………………………………………………] **

in the presence of:

Witness Signature
:

Witness Name
:

Witness Address
:

Witness Occupation
:


APPENDIX A

SERVICES TO BE PROVIDED BY THE SUB-CONSULTANT

APPENDIX B

FORM OF SUB-CONSULTANT WARRANTY
� To be dated once the Agreement has been executed by Maber Associates Limited and the Sub-Consultant


� Insert a short description of the Services being carried out by the Consultant


� Insert details of the Site


� Insert a short description of the Sub-Consultancy Services being carried out by the Sub-Consultant


� Insert a description of the Works


� Insert Sub-Consultant’s discipline


� Adjustments may be required to suit the project.
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