
THIS AGREEMENT is made the [         ] day of [             ] 2011 
PARTIES
(1) Historic Buildings and Monuments Commission for England of 1 Waterhouse Square, 138-142 Holborn, London EC1N 2ST (English Heritage) acting on its own account and as agent for English Heritage Trading Limited; and
(2) [Company name], a company registered under No [company number] and whose registered office is at [registered address] (the Organiser)
BACKGROUND
(A) English Heritage has in previous years run a series of musical concerts at certain of its Properties (as defined below) under the collective name "Music on a Summer Evening".
(B) The Organiser desires to organise, promote and run the English Heritage Concert Season at the Properties and English Heritage wishes to appoint the Organiser to undertake these activities in accordance with the terms and conditions set out below.
IT IS HEREBY AGREED AS FOLLOWS:

1 Definitions 
1.1 In this Agreement unless the context otherwise requires:
	Adequate Procedures
	adequate procedures, as referred to in section 7(2) of the United Kingdom Bribery Act 2010 (and any guidance issued by the Secretary of State under section 9 of that Act);

	Affiliate
	means, in relation to a company, any subsidiary or holding company of such company or any subsidiary of any such holding company (the expressions “subsidiary” and “holding company” shall have the meanings ascribed thereto by the Companies Act 2006;

	Artists
	those artists and performers and such other additional or replacement artists and performers engaged from time to time to perform in Concerts during the term of this Agreement;

	Associated Person
	in relation to a company, a person (including an employee, agent, subsidiary or subcontractor) who performs services or supplies goods for or on that company’s behalf;

	Commencement Date
	the date of signature hereof;

	Concert
	a large scale outdoor musical, cinematographic or theatrical public event (excluding historical re-enactments);

	Concert Season
	the series of Concerts to be staged at the Properties during the summer season currently known as "Music on a Summer Evening";

	English Heritage Trade Marks
	all or any of the Series Logo and the other trade marks, brand names, logos or motifs used by English Heritage including any of the same used in the promotion of the Concerts or the Concert Season;

	Force Majeure Event
	any of the following: war, armed conflict or terrorist attack, revolution or insurrection, any act of god, fire, explosion, flood, extreme weather conditions, strike, lock outs or other industrial action by non-Organiser employees, government action or breakdown or failure of supplies of power;

	Intellectual Property Rights
	means all patents, copyrights, design rights, trade marks, service marks, trade secrets, know-how, database rights, actual property rights and all other intellectual property or similar proprietary rights whether registered or unregistered subsisting in any part of the world; 

	Organiser Logo
	any trade marks, brand names, logos or motifs used by the Organiser to be included in certain Series Materials and throughout the Concerts in accordance with this Agreement; 

	Properties
	the properties outlined in the Invitation to Tender dated Monday 24th October 2011 that the Organiser has made a successful bid for, which shall be communicated to the Organiser by English Heritage in writing, and any such other property or properties as may be agreed between the parties from time to time and Property means any one of them;

	Proposal
	a project plan describing the Organiser's proposed Concert line-up, Artists and time schedules for that Concert Season together with its proposals for sponsorship or other accreditations or associations with that Concert Season and the Concerts proposed for that Concert Season;

	Proposed Operating Procedure
	a detailed concert management plan in accordance with clause 7;

	Relevant Requirements
	all applicable laws, regulations and sanctions relating to anti-bribery and anti-corruption including but not limited to the United Kingdom Bribery Act 2010;

	Rights
	the rights granted by English Heritage under this Agreement;

	Series Logo
	such logo to represent the Concert Season as may be agreed from time to time by English Heritage;

	Series Materials
	all Property decorations and get-up and all other layouts, copy, text, characters, configurations, designs, art work, negatives, holograms, proofs, acetates, photographs, tapes, recordings, films and any other material of any sort prepared, purchased or otherwise procured by the Organiser or at the Organiser's direction and which is connected in any way with the Concert Season or any or all of the Concerts (regardless of whether such material is published, displayed, broadcast, distributed or otherwise used);


1.2 Where the context so admits words denoting the singular shall include the plural and vice versa.
1.3 References to clauses and Schedules contained herein are references to clauses of and schedules to this Agreement.

1.4 Headings of clauses are used for convenience only and shall not affect the interpretation of this Agreement.
1.5 the terms “including”, “include”, “in particular” or any similar expression shall be construed as illustrative and shall not limit the sense of the words preceding those terms.
2 Term
2.1 This Agreement shall commence on the Commencement Date, with the first Concert Season commencing on or around [insert date], and unless terminated earlier under this Agreement, shall continue until the Organiser has fulfilled all of its obligations in respect of the last of the Concerts of the Concert Season in the season commencing on or about [insert date – initial 3 year term] but no later than 31 December in that year, unless by [insert date] the parties have by written agreement extended the Agreement for a further one year period (Renewal Term).
2.2 The parties may by written agreement at any time prior to the end of the Renewal Term extend the Renewal Term for a further one year period. For the avoidance of doubt this Agreement can have a maximum of two Renewal Terms.
3 Concert season organisation and promotion

3.1 English Heritage hereby grants to the Organiser the non-exclusive right and the Organiser hereby undertakes at its own cost, expense and risk to organise, run and promote each Concert Season and all the Concerts at the Properties in accordance with the terms of this Agreement or as may otherwise be agreed in writing between the parties hereto. English Heritage shall not grant the right to any third party to stage Concerts at the Properties on the same dates previously agreed with the Organiser. In the event that this Agreement is extended to any other English Heritage site the rights granted to the Organiser shall (unless otherwise agreed in writing) be non-exclusive.  
3.2 Each Concert Season shall be known exclusively as "English Heritage presents Music on a Summer Evening" (or such other title as English Heritage may inform the Organiser) and shall be referred to as such whenever the Organiser refers to it or the Organiser procures a reference to be made to it. The Organiser shall be entitled to include the Organiser Logo on the front cover of the sales brochure and promotional leaflets for the Concerts, on all publicity materials for the Concerts (including all advertisements and banners) and on the front cover of the souvenir programme for the Concerts in a format and prominence that shall be subject to English Heritage’s prior written approval.
3.3 The Organiser shall ensure that in each Concert Season during the term of this Agreement the minimum number of Concerts specified in the Invitation to Tender document shall be organised, managed and staged by it at the Properties.
4 Concert season associations
4.1 The Organiser hereby acknowledges and agrees that the Concert Seasons are the absolute property of English Heritage, save for any accreditation to be afforded to the Organiser as promoter and organiser of any Concert Season as set out in clause 3.2. The Organiser further acknowledges and agrees that no company or other persons, products or brands may have any sponsorship, promotion, endorsement, merchandising or other similar rights of any sort in or in relation to any Concert Season or any or all of the Concerts (or any part of any of them) in any way without the prior written approval of English Heritage (not to be unreasonably withheld or delayed).
4.2 The Organiser agrees that any Series Logo shall appear on all published Series Materials in such manner and with such prominence as English Heritage may reasonably require.

4.3 English Heritage hereby grants the Organiser the non-exclusive right to sell merchandising materials relating to the Concerts at such part of the Properties as a Concert is being held whilst the Concert concerned is taking place. 
5 Warranties
5.1 The Organiser warrants, undertakes and agrees that:

5.1.1 it has and will retain full authority to enter into and perform all its obligations under this Agreement; and

5.1.2 the performance of its obligations under this Agreement do not and will not infringe any agreement binding it or constitute any default thereunder; and
5.1.3 it has applied for and obtained or will apply for and obtain all licences and consents (including planning permission, alcohol and catering licences), and will maintain in force such licences and consents, which are necessary for the Organiser to perform its obligations under this Agreement; and
5.1.4 English Heritage shall not be responsible for any direct or indirect costs related to any Concert Season or any or all of the Concerts or the operation or promotion of any of the same, and the Organiser hereby fully indemnifies English Heritage and agrees to keep English Heritage fully indemnified from and against all other costs, claims, liabilities, damages or losses it may suffer or incur arising or relating directly or indirectly from or to the Concert Season or any or all of the Concerts or the organisation promotion or operation thereof save to the extent that the same have arisen as a result of default by English Heritage in the performance of its obligations hereunder; and

5.1.5 neither it nor its duly authorised agents or duly authorised representatives shall at any time make or publish comments regarding English Heritage, the Concerts or any Concert Season generally which are detrimental to any or all of them and acknowledges that any such comments would amount to a material breach of this Agreement.

5.2 English Heritage warrants and undertakes:
5.2.1 it has and will retain full authority to enter into and perform all its obligations under this Agreement; and

5.2.2 the performance of its obligations under this Agreement does not and will not infringe any agreement binding it or constitute any default thereunder.

6 Approval procedures

6.1 No later than 3 months after the end of each Concert Season, the Organiser and English Heritage shall meet in order to initiate the concept stage relating to forthcoming Concert Season.
6.2 Not less than 6 months prior to a Concert Season in each calendar year during the term of this Agreement the Organiser shall prepare and submit to English Heritage a Proposal. The Organiser's Proposal for each Concert Season and any amendments to a proposal shall be subject to English Heritage approval, such approval not to be unreasonably withheld or delayed.
6.3 English Heritage shall have one month from receipt of such Proposal in which to approve or disapprove. If English Heritage does not confirm approval or disapproval to the Organiser within this timeframe such silence will constitute an acceptance of such Proposal. 
6.4 No later than 3 months before the start of each Concert Season, the Organiser shall submit a Proposed Operating Procedure for each Property to English Heritage. English Heritage shall have one month from receipt of the final Proposed Operating Procedure in which to approve or disapprove the same, such approval not to be unreasonably withheld, save that English Heritage may withhold its approval in its absolute discretion if it has a concern that any aspect of the Proposed Operating Procedure may be detrimental to the Property or the brand and reputation of English Heritage.
7 Proposed Operating Procedure

7.1 The Proposed Operating Procedure shall be subject to final approval by English Heritage, and shall include detailed policies regarding the management on each Concert and Concert Season and shall include among others: 
7.1.1 the exact area available and required for each Concert;

7.1.2 maximum capacity of people for each Concert at each Property;

7.1.3 detailed security requirements and provisions including consultations with local police and proposed third party security companies to be used for each Concert;

7.1.4 a detailed traffic management policy including appropriate entrance and exits and areas available for car parking, with evidence of consultation with the each relevant local council for each Concert;

7.1.5 a detailed ticket allocation and refund policy;

7.1.6 catering, refreshments and merchandising provisions including all proposed third party suppliers;

7.1.7 a Concert continuity plan in the event of an Artist no-show or a Force Majeure Event;
7.1.8 details of disability access to Concerts;

7.1.9 details of ancillary facilities including the provision of toilet facilities; 
7.1.10 Concert and Concert Season promotion and marketing plans and strategies; 
7.1.11 a noise management plan;
7.1.12 a weekly update procedure on advanced ticket sales; 

7.1.13 a health and safety management plan; and
7.1.14 the design, dress and colour themes of the Concerts and Concert Seasons and proposed decoration of the Property.
8 The Organiser’s responsibilities
8.1 Without limiting its obligations under any other provision of this Agreement, the Organiser confirms that it shall be solely responsible for the following matters:
8.1.1 the organisation and conduct of each Concert Season and all of the Concerts (including production, promotion, security and site management) and the Organiser undertakes to ensure that they are all of an appropriate style and in keeping with the reputation and functions of English Heritage and its prestigious concert season;
8.1.2 to organise the promotion of each Concert and of the Concert Season diligently to ensure that they are promoted, marketed and advertised effectively.
8.1.3 obtaining the necessary licences for each Concert including public entertainment, alcohol and catering licences from the relevant licensing authorities;

8.1.4 the attendance and payment of all Artists and all staff (including, but not limited to, security staff) on duty throughout the Concerts other than English Heritage employees;

8.1.5 the printing, supply and sale of all Concert tickets, the Organiser shall ensure that (subject to the provisions of clause 15) the English Heritage name and logo is featured prominently on all such tickets, programmes and other promotional material for the Concerts;
8.1.6 keeping full and accurate books of account, records, contracts, software and other material showing all receipts and expenditure, and permitting English Heritage to audit the same on reasonable notice.
8.1.7 seeking appropriate sponsorship and commercial opportunities for the Concerts, subject to prior written approval by English Heritage; 

8.1.8 providing the services of a qualified medical team and resuscitation equipment in or near the backstage area at each Property during each Concert;
8.1.9 ensuring the integrity of all historical sites are respected to prevent any damage. This shall include positioning and installing equipment in a reasonable and professional manner and in accordance with English Heritage’s instructions;
8.1.10 all aspects of site preparation for each Concert and cleaning up and reinstating the site for the day following each Concert. In the event of failure to do this, English Heritage will notify the Organiser of such failure and give the Organiser a reasonable period to remedy such failure and if such failure is not remedied within such period the Organiser will be without prejudice to any other claim by English Heritage responsible for any costs incurred by English Heritage in remedying the failure.
8.2 English Heritage shall conduct an inventory both before and after each Concert. The Organiser shall assist English Heritage when carrying out such inventories and the Organiser agrees to submit to English Heritage’s conclusions of such inventories. Where English Heritage reasonably determines that damage has been caused at any site and such damage is the responsibility of the Organiser, then the Organiser shall pay all amounts, including the hire of professionals, necessary to fix such damage within 14 days.
9 Tickets
9.1 The Organiser shall provide English Heritage with such number of free tickets (not for resale) for Concerts as English Heritage may request (up to a maximum of 50 for each Concert except the first and last Concerts in each Concert Season at each Property, where English Heritage may request up to a maximum of 150 for each of them) at least 30 days prior to the Concert in question. In addition, English Heritage shall have the option to reserve up to 50 additional tickets per Concert at no more than 50% of the ticket price each and English Heritage shall inform the Organiser of the number of these optional tickets that it requires at least 28 days before the Concert in question and the Organiser will sell these discounted tickets to the specified English Heritage members prior to the Concert. English Heritage will not retail any of the discounted tickets that they reserve under this clause 9.1 other than within the English Heritage organisation and at the discounted price. If English Heritage does not exercise its option in accordance herewith the Organiser shall be entitled to sell the reserved tickets to third parties. 
9.2 The Organiser will co-operate with English Heritage in offering promotions such as discounted tickets to English Heritage members.  
9.3 The Organiser shall provide the terms and conditions applicable to all Concert tickets within each Proposal for English Heritages prior written approval, such approval not to be unreasonably withheld. The terms and conditions must be substantially in accordance with the current Concert Promoters’ Association standard ticket terms and conditions and contain the consents required by clause 20.5 below. Such terms and conditions shall not be made available to consumers until such written approval is obtained. 
10 Properties

10.1 The Organiser shall only have access to and use of the designated outdoor Concert areas at each of the Properties that have been authorised in advance and in writing by English Heritage. Access to and use of any house or other historical feature at any of the Properties, whether for entertainment or otherwise shall be subject to prior written approval by English Heritage on a case by case basis once dates for the Concerts are agreed for each Concert Season. English Heritage shall not take event bookings on a Property for the same date as the Organiser has agreed with English Heritage to hold a Concert without consulting the Organiser.

10.2 The Organiser will be responsible for the design, production and installation/implementation of the dress and get-up of all Concert areas within the Properties for the staging of Concerts including erecting all appropriate fences and boundaries at the Properties.
11 Catering

11.1 The Organiser shall be responsible for appointing all catering staff and shall ensure each Concert has sufficient food and beverage facilities that would be reasonably expected based on the number of Concert Ticket holders.  
11.2 The Organiser shall present the potential caterers within its Proposal for English Heritage’s approval. Such caterers shall not be appointed without English Heritages’ prior written approval, such approval not to be unreasonably withheld or delayed.

11.3 Despite clause 11.1, English Heritage may, at its sole discretion, provide itself or use a third party to provide hospitality catering facilities to its guests. 
12 Insurance and safety/compliance with laws/indemnity

12.1 The Organiser shall ensure that all the Concerts and each Concert Season generally are organised, promoted and conducted in such a way as to comply with all laws, regulations and rules covering the holding of such events and the Organiser will (inter alia) procure that all necessary licences, consents, authorities, permissions, safety certificates and insurances required by law or which are otherwise necessary and/or appropriate in all the circumstances for use of the Properties and any relevant adjacent land and the staging, organising and promotion of the Concerts, are obtained from the appropriate governing bodies, authorities or other relevant third parties (including neighbouring landowners) prior to the holding of any Concert and maintained in force and will ensure that all terms or conditions of any such licences or consents are complied with together with any safety manuals provided to the Organiser by English Heritage from time to time. 
12.2 English Heritage shall provide reasonably necessary assistance to the Organiser, if required, in obtaining any licences, consents, authorities, permissions, safety certificates and insurance under clause 12.1.
12.3 Any breach of the provisions of this clause 12 by the Organiser shall be deemed to be a material breach which is incapable of remedy for the purposes of clause 21.3.1.

12.4 Without prejudice to the other provisions of this Agreement (including, but not limited to, clauses 12.1) the Organiser shall not hold, or otherwise permit the holding of, any Concert which is not permitted in all respects by all applicable laws and regulations and shall notify English Heritage forthwith if:
12.4.1 any authority, licence or consent in respect of any Concert is not issued or, if issued, is withdrawn or cancelled; or

12.4.2 the Organiser becomes aware of any circumstances, matters or things which may result in:

(a) the Organiser or any other relevant person being unable to obtain or comply with the terms of any necessary consent, authority or licence to hold any or all of the Concerts; or
(b) any breach of the Organiser's obligations under this clause 12.
Indemnity

12.5 the Organiser undertakes to fully indemnify and hold harmless English Heritage and keep English Heritage fully indemnified against all costs, liabilities, claims, demands, actions, damages or losses (including reasonable legal and other fees) English Heritage suffers or incurs arising or relating directly or indirectly from or to any or all of the Concert Seasons and the Concerts or the staging, promotion or any other act or omission in connection with any of the same including, but not limited to:
12.5.1 any Artist or other participant, spectator or other person's injury or death;

12.5.2 any trespass to land, nuisance, negligence, lack of relevant licence, consent, authority or certificate or inadequate safety precautions arising in connection with any of the Concerts;

12.5.3 inadequate competence regarding the organisation or conduct of any of the Concerts or the production and/or sale of any Concert tickets;

12.5.4 any breach of statutory or other duty of care owed to visitors, spectators or participants including, but not limited to, Artists at any of the Concerts; 
12.5.5 the sale to and use by the general public of any merchandise sold at any Concert;

12.5.6 cancellations of Concerts and no-shows of Artists other than for a Force Majeure Event, in which case clause 25 shall apply; and
12.5.7 breach of any of the licences, consents, permissions, authorities, certificates or insurances referred to in clause 12.1.

Insurance

12.6 the Organiser hereby agrees that, from the date hereof and throughout the term of this Agreement the Organiser shall:

12.6.1 participate in, maintain and be entitled to the benefit of, public liability insurance of not less than £10 million in aggregate for all claims arising from any Concert; and
12.6.2 participate in, maintain and be entitled to the benefit of, product liability insurance of not less than £5 million in aggregate for all claims arising from the sale of any merchandise at any Concert; and
12.6.3 ensure that English Heritage is named as an additional insured on such policies; and

12.6.4 promptly provide English Heritage with evidence of such insurance cover on demand by English Heritage.
12.7 In addition to the insurance referred to above, the Organiser hereby undertakes to take out appropriate insurance in respect of each Concert Season and each Concert and its activities and obligations under this Agreement (including, but not limited to, clause 13 and/or where such liabilities arise as a result of no-shows by Artists and Concert cancellations). The Organiser agrees to ensure that English Heritage is named as an additional insured on these policies and promptly provide English Heritage with evidence of such insurance cover on demand by English Heritage.
12.8 The Organiser shall not violate, or permit to be violated, any conditions of the said insurance policies and the Organiser shall ensure that the said insurance policies will contain specific provisions whereby the insurance coverage as it pertains to English Heritage shall be primary regardless of any other coverage which may be available to English Heritage and English Heritage will be notified of the cancellation or any restrictive amendment to such policies at least 15 days prior to any such amendment or cancellation taking effect.
12.9 The Organiser shall give English Heritage prompt notice in writing of any claim, demand, action or suit (whether brought or threatened) which does or might come within the scope of any of the foregoing indemnities or the insurances referred to above (a Claim) and the Organiser shall not make any admission of liability to, or attempt to reach any settlement or make any compromise with, any third party in relation thereto without English Heritage's prior written consent, such consent not to be unreasonably withheld or delayed.
12.10 In the event of a Claim being brought or threatened (against either or both of the Organiser and English Heritage) the Organiser shall be primarily responsible for the conduct of all negotiations and proceedings of such Claim. English Heritage shall provide the Organiser with assistance in good faith with respect to any such Claim and without prejudice to any of the foregoing indemnities English Heritage shall have the option (but not the obligation) to fully participate in all proceedings, negotiations and/or settlement in relation to such Claim. English Heritage shall cooperate fully with the Organiser and provide to the Organiser upon request (at the Organiser's expense) all relevant documents, witnesses and other assistance within the possession or control of English Heritage. In the event of any dispute between the parties in relation to what action should be taken in relation to any Claim or the settlement thereof the Organiser's decisions shall be final.

13 Failure to stage concerts
13.1 If any of the Artists become unable for any reason to perform at their designated Concert(s) then, without prejudice to English Heritage's rights under any other provision of this Agreement the Organiser shall immediately use its best commercial endeavours to find a replacement of a similar standard and genre as the cancelled Artist.
13.2 The Organiser shall ensure that all terms and conditions entered into with consumers who purchase Concert tickets provide a detailed refund policy and procedures in the event Artists become unable to perform at their designated Concert(s) or in the case of a Force Majeure Event.

14 General Co-operation
14.1 Throughout the term of this Agreement the parties shall co-operate to ensure the maximum beneficial promotion for English Heritage of English Heritage, each Concert Season and each and all of the Concerts and the Organiser shall use its reasonable endeavours to procure that each of the Artists shall similarly co​operate.

14.2 Each party shall co-operate with the other to ensure the other party is kept fully up to date with all developments and news relating in any way to each Concert Season and any or all of the Concerts.
14.3 English Heritage shall not be required to make staff available to assist the Organiser with the organisation and staging of a Concert or Concerts however, in the event that English Heritage agrees to make staff available to the Organiser to assist with the organisation and staging of a Concert or Concerts (in addition to any assistance to be provided by English Heritage pursuant to any other clause of this Agreement) the Organiser shall pay English Heritage's reasonable costs including staff time.
15 Trade mark protection and approval procedures

15.1 The English Heritage Trade Marks and all rights relating thereto or arising therefrom, including goodwill and any developments or variations of the English Heritage Trade Marks, remain the property of English Heritage and the Organiser shall not acquire and shall not claim any rights in or title to any English Heritage Trade Marks by virtue of this Agreement or through any activity undertaken by the Organiser pursuant to this Agreement.
15.2 The Organiser shall not at any time before or after termination of this Agreement do any act or thing or issue or publish or cause to be issued or published any comments which might or will in any way be detrimental to the name, reputation or goodwill of English Heritage, or impair the rights of English Heritage in and to, any of the English Heritage Trade Marks.
15.3 The Organiser shall provide to English Heritage for its approval, within the Proposal, copies of all items or material of any sort produced or procured by the Organiser or at the Organiser's direction which carry an English Heritage Trade Mark including, but not limited to, Series Materials and Concert tickets.
15.4 Notwithstanding any other provision of this Agreement, the Organiser agrees that where it or any of its duly authorised agents or representatives intend or propose to make any use of, or any statement (including publicity releases and all press communications), comment or reference relating to, English Heritage or any of the English Heritage Trade Marks, such use or reference must first be approved by English Heritage in its absolute discretion. Unless such approval is not provided (or denied as the case may be) within 4 working days of any request therefore, it shall be deemed approved. For the avoidance of doubt:
15.4.1 any use of or reference to the English Heritage Trade Marks or English Heritage shall be used or referenced strictly as approved; and

15.4.2 approval in accordance with this clause 15.4 is required notwithstanding any provision in this Agreement which purports to grant any right or licence to the Organiser or the imposition of any obligation on the Organiser; and

15.4.3 requests for approval shall be in writing and sent to English Heritage marked for the attention of the English Heritage Marketing Director unless English Heritage informs the Organiser otherwise.
16 Ownership of materials

16.1 The Organiser agrees that all Intellectual Property Rights throughout the world in and to all Series Materials, Series Logo, English Heritage Trade Marks or other Intellectual Property Rights connected with the Concerts or Concert Seasons (whether created or arising before or after the Commencement Date) shall vest in English Heritage, save for any Organiser Logos, which shall remain vested in the Organiser and the Organiser hereby irrevocably and unconditionally assigns to English Heritage all Intellectual Property Rights, title and interest of any kind, which it may now or in the future have in any Series Materials, Series Logo, English Heritage Trade Marks or other Intellectual Property Rights connected with the Concerts or Concert Seasons.

16.2 The Organiser hereby grants English Heritage an irrevocable non-exclusive royalty-free licence to use the Organiser Logo and associated Intellectual Property Rights in existence, or which come into existence at any time after the date of this Agreement, for the purposes of the promotion, organisation and conduct of Concerts at English Heritage sites but for no other purpose. The licence to English Heritage under this clause shall survive termination of this Agreement however arising.
16.3 English Heritage hereby grants the Organiser a revocable, non-exclusive licence to use the English Heritage Trade Marks, Series Logo and Series Materials to the extent strictly necessary for the Organiser to perform its obligations under this Agreement and subject always to the approval procedures in clause 15. Such licence shall terminate immediately upon termination of this Agreement howsoever arising.
17 Broadcasting rights

17.1 Save with the prior written consent of English Heritage, the Organiser shall not (nor shall it permit, enable, assist, procure or encourage others to) make, create or transmit any kind of audio, visual or audio-visual recording whatsoever, whether for broadcast or any other commercial or public purpose of any aspect of the Concerts. 
17.2 Without prejudice to the generality of clause 17.1, the Organiser shall ensure that the terms and conditions of all Concert tickets include acceptance by a Concert Ticket holder:
17.2.1 that the holder may not make any audio, visual and/or audio-visual recording of the Concert and may not use any equipment that may enable them to make the aforementioned recordings;

17.2.2 that as a spectator the holder may be photographed, filmed or sound recorded for broadcasting (or similar transmission); and

17.2.3 of such other terms and conditions that English Heritage (acting reasonably) may request the Organiser to include from time to time provided that such additional terms and conditions comply with relevant laws.
17.3 If any such audio, visual or audio-visual recording has occurred, all Intellectual Property Rights to such recordings shall remain vested in English Heritage and the Organiser shall use its best commercial endeavours to perfect English Heritage’s title to such Intellectual Property Rights and recoup and collect all commercial revenue gained and due from such recordings.
18 Payment

18.1 The Organiser shall pay the fees in accordance with Schedule 1 and this clause 18. 
18.2 The Organiser shall produce accounts in such form as English Heritage may reasonably require, within two months of the last Concert in each Concert Season and in any event by 1 November in each calendar year, detailing all amounts due to English Heritage and will pay all amounts due to English Heritage by 1 December of the same calendar year. 
18.3 All sums referred to herein are exclusive of Value Added Tax unless otherwise specified which (if applicable) shall be payable together with the sum to which such Value Added Tax payment relates. All payments required to be made by the Organiser under this Agreement shall be made free and clear of any deduction, withholding or set off of whatever nature.
18.4 If the Organiser defaults in the payment when due of any sum payable under this Agreement to English Heritage (whether determined by agreement or pursuant to an order of a court or otherwise) the liability of the Organiser to English Heritage shall be increased to include interest on such sum from the date when such payment is due until the date of actual payment (as well after as before a judgment) at a rate per annum of 4% above the base rate from time to time of the Royal Bank of Scotland plc compounded monthly.
18.5 Throughout the term of this Agreement and for at least 6 years after its termination or expiry, the Organiser shall:

18.5.1 maintain separate full and accurate records (Records) in respect of all matters related to the exploitation of the rights granted to it under this Agreement, including all correspondence and contracts or other documents relating to all Artists and Concerts; 

18.5.2 maintain and keep full and accurate books, accounts, tax records and tax receipts (together Accounts) for all income arising from the Rights and all expenses incurred or paid by the Organiser and all other payments or accounting transactions relating to the exploitation of the rights granted to it under this Agreement. the Organiser shall compile and maintain the Accounts using generally accepted accounting principles consistently applied; and
18.5.3 English Heritage shall have the right during normal business hours on not less than 5 days' written notice and not more than twice in each calendar year during the Term of this Agreement and for 6 years afterwards to inspect itself and/or have such Accounts and Records inspected and audited by an independent accounting firm. In the event that such audit or inspection reveals any deficiency in money paid to it under this Agreement the Organiser shall immediately pay the same to English Heritage together with interest from the date first due and if such deficiency is greater than £5,000 the Organiser shall pay all audit and other costs incurred by English Heritage in connection with such inspection.

19 Safeguard of property

19.1 The Organiser will take every reasonable precaution to safeguard any and all of English Heritage's property of whatever nature (including the Properties) entrusted to the Organiser's custody or control and the Organiser shall promptly return the same to English Heritage at English Heritage's request and in accordance with English Heritage's reasonable instructions.
19.2 The Organiser and English Heritage shall inspect each Property for damage before and after a Concert takes place at the Property with a view to ascertaining the extent of any damage. English Heritage will carry out any necessary repairs to Properties following damage caused during any Concert. The Organiser will be responsible for all reasonable costs incurred in connection with such repairs.
20 Confidentiality

20.1 Subject to clause 27, each party agrees that it shall not, without the consent of the other, disclose to any third party (other than professional or other advisers or any person to whom disclosure is required by law) the contents or provisions of, or any information obtained from the other concerning, this Agreement or any confidential information concerning the current business affairs or future plans of the other, or use any such information save for the purpose of performing its obligations or exercising its rights under this Agreement (including without limit rights under clause 16).
20.2 The parties agree that if and to the extent that any information referred to in clause 20.1:
20.2.1 shall be in the public domain (otherwise than as a consequence of unauthorised disclosure by the other party or its duly authorised agents or representatives); or

20.2.2  is required to be disclosed by law;

then (and to that extent only) the obligation not to disclose shall cease to have effect.

20.3 If the Organiser processes personal data (as defined by the Data Protection Act 1998) on behalf of English Heritage, the Organiser will:

20.3.1 only act on English Heritage's instructions in relation to the processing of such personal data;

20.3.2 comply with all obligations imposed under the Data Protection Act 1998;

20.3.3 process such personal data only to the extent, and in such a manner, as is necessary in order to meet the Organiser’s obligations under this Agreement and not process such personal data for any other purpose;

20.3.4 not copy, reproduce or reduce to writing any part of such personal data except as reasonably and necessarily required in order to meet the Organiser’s obligations under this Agreement;

20.3.5 promptly comply with any request from English Heritage requiring the Organiser to amend, transfer or delete any part of such personal data;

20.3.6 not transfer such personal data outside of the European Economic Area; 

20.3.7 operate sufficient and appropriate technical and organisational measures to protect against unauthorised or unlawful processing of such personal data and against accidental loss or destruction of, or damage to such personal data;

20.3.8 if the Organiser receives any complaint, notice or communication which relates directly or indirectly to the processing of such personal data or to either party’s compliance with the Data Protection Act 1998 and/or any of the data protection principles set out in that Act, immediately notify English Heritage in writing and provide English Heritage with full co-operation and assistance in relation to any such complaint, notice or communication; and

20.3.9 on English Heritage’s request, and unless required by law to do otherwise, return such personal data to English Heritage and destroy any copies of such data that the Organiser holds and provide to English Heritage a certificate signed by a duly authorised officer of the Organiser, confirming its exacting compliance with the requirements of this clause 20.3.
20.4 The Organiser shall provide English Heritage with sales information relating to bookings received by the Organiser for the Concerts in the form of monthly reports in order that English Heritage may use such information.
20.5 The Organiser shall ensure that it obtains all consents necessary for English Heritage to use Concert customer data for marketing and related purposes. Such permissions shall be obtained through the ticket sales including in the Concert ticket terms and conditions. 
21 Termination

21.1 English Heritage may terminate this Agreement on giving 3 months written notice provided such termination takes effect between the end of a Concert Season and 6 months prior to the start of the next Concert Season. 
21.2 English Heritage may terminate this Agreement immediately by notice in writing to the Organiser without obligation to pay any monies outstanding but not due, if: 
21.2.1 there is a change in control of the Organiser within the meaning set out in Section 1124 of the Income and Corporation Tax Act 2010; or

21.2.2 the Organiser fails to obtain and maintain or ceases to participate in and continue to be entitled to the benefit of insurance as described in clause 12; or
21.2.3 there becomes insurmountable operational difficulties that arise due to licensing conditions at the Properties; or
21.2.4 the Organiser or any of its agents or representatives makes any detrimental published or public comments in relation to the Concert Season, any or alt of the Concerts, any of the English Heritage Trade Marks or English Heritage or in any way harms the brand and reputation of English Heritage.

21.3 Either party shall be entitled to terminate this Agreement immediately upon written notice to the other if:
21.3.1 the other party commits a material breach hereof which is incapable of remedy; or

21.3.2 there is a material breach of any of the terms of this Agreement by the other party and such breach (where capable of remedy) remains unremedied for 21 days following written notice thereof; or

21.3.3 if any distress or execution shall be levied on the other party's goods or assets or if the other party has a receiver, administrator, administrative receiver or manager appointed over the whole or any part of its assets, becomes insolvent, compounds or makes any arrangement with its creditors or commits any act of bankruptcy or is wound up or goes into liquidation or if the other party shall suffer any analogous proceedings under any foreign laws.

22 Consequences of termination

22.1 Forthwith upon the termination of this Agreement for any reason, and without prejudice to any other rights either party may have:
22.1.1 the Organiser shall cease to make any use of any of the English Heritage Trade Marks Series Materials, Series Logo or other Intellectual Property Rights belonging to English Heritage or in anyway connected with the Concerts and Concert Seasons;

22.1.2 English Heritage shall cease to make any use of the Organiser Logos or any part thereof; and

22.1.3 all Series Materials and any other articles and works (excluding the internal books and records of the Organiser in respect of the Concert Seasons) which relate in any way to any Concert Season or any of the Concerts or which incorporate or in any way make reference to any English Heritage Trade Marks or English Heritage shall be delivered to English Heritage or such other person as English Heritage may direct.

22.2 In the event of termination of this Agreement for any reason other than valid termination by the Organiser as a result of English Heritage's breach of this Agreement then, (without prejudice to any other claims or rights either party may have) and at English Heritage's request (but not otherwise), the Organiser shall, as far as the Organiser is able, promptly assign or novate and/or arrange for the assignment or novation (in each case in English Heritage's discretion) to a party or parties of English Heritage's choosing, all Artist contracts and all other contracts relevant to any Concert Season and any or all of the Concerts at no extra cost to English Heritage. 
23 Governing Law and Jurisdiction

23.1 This Agreement shall be governed by and construed in all respects in accordance with English Law and the parties hereby submit to the exclusive jurisdiction of the Courts of England and Wales.
24 Notices
24.1 Any notice, demand or other communication to be served under this Agreement may be duly served only by posting it by first class post or delivering the same by hand or sending the same by facsimile transmission to the party to be served at its address above or at such other address or facsimile number in the United Kingdom as it may from time to time notify in writing to the other party hereto.
24.2 A notice or demand served by first class post shall be deemed duly served two working days after posting and a notice or demand served by hand shall be deemed duly served upon delivery and a notice or demand sent by facsimile transmission shall be deemed to have been duly served at the time of transmission and in proving service of the same it will be sufficient to prove in the case of a letter, that such letter was properly stamped or franked first class, addressed and placed in the post and, in the case of delivery by hand, that such notice or demand was delivered to the proper address and, in the case of a facsimile transmission, that such facsimile was duly transmitted to a current facsimile number of the addressee at a facsimile number notified to the other party for this purpose.

25 Force Majeure

25.1 Any party that is subject to a Force Majeure Event shall not be in breach of this Agreement and shall be excused from performance under this Agreement while and to the extent they are unable to perform due to such Force Majeure Event provided that: 

25.1.1 as soon as reasonably practicable after the start of the Force Majeure Event, the party affected by such Force Majeure Event (the Affected Party) notifies the other party of the act, event or circumstance relied on, the date on which such act, event or circumstance commenced, and the effect of the Force Majeure Event on the Affected Party's ability to perform its obligations under this Agreement; 

25.1.2 the Affected Party makes all reasonable efforts to mitigate the effects of the Force Majeure Event on the performance of its obligations under this Agreement including, in the case of the Organiser, instigating the Concert continuity plan and furnishes written reports every 5 days to the other Party on its progress in doing so, and provides any information relating to the Force Majeure Event and its effects that the other party may reasonably request;
25.1.3 immediately after the end of the Force Majeure Event, the Affected Party shall notify the other party in writing that the Force Majeure Event has ended and shall resume performance of its obligations under this Agreement.

25.2 Where the Force Majeure Event has the effect of cancelling a Concert, the Organiser shall, acting in good faith:

25.2.1 immediately notify English Heritage of likely cancellation;

25.2.2 diligently refund any relevant Concert tickets in accordance with the Concert ticket’s terms and conditions; and 
25.2.3 respond efficiently to any customer complaints.
25.3 If the Force Majeure Event continues for a period of 30 days or more either party shall be entitled to terminate this Agreement upon written notice to the other.
26 Severability
26.1 It is hereby agreed that, to the extent that any provision of this Agreement is declared or adjudged invalid, illegal or unenforceable by any court, tribunal or other administrative, judicial or quasi-judicial body of competent jurisdiction, that invalidity, illegality of unenforceability shall not affect the remainder of the  Agreement which shall continue in full force and effect subject to the illegal, invalid or unenforceable provision being construed (through a reduction in its scope or duration or otherwise) in such a way as to render it valid, legal and enforceable whilst according as closely as possible with the parties' original intention. The parties also agree to immediately enter into good faith negotiations with a view to substituting for the invalid, illegal or unenforceable provision a valid, legal and enforceable provision which meets the parties' original intent as closely as possible.
27 Freedom of information

27.1 The Organiser acknowledges that English Heritage is subject to the requirements of the Freedom of Information Act 2000 (FOIA) and the Environmental Information Regulations and shall assist and cooperate with English Heritage (at the Organiser’s expense) to enable them to comply with these Information (as defined in the FOIA) disclosure requirements. 

27.2 The Organiser shall procure that its sub-contractors shall: 

27.2.1 transfer the Request for Information (as defined in the FOIA) to the Organiser as soon as practicable after receipt and in any event within 2 working days of receiving a Request for Information;

27.2.2 provide English Heritage with a copy of all Information in its possession or power in the form that they require within 5 working days (or such other period as they may specify) of the request for that Information; and

27.2.3       provide all necessary assistance as reasonably requested by English Heritage to enable them to respond to a Request for Information within the time for compliance set out in section 10 of the FOIA.

27.3 English Heritage shall be responsible for determining at its absolute discretion whether:
27.3.1 the Information is exempt from disclosure under the FOIA and the Environmental Information Regulations; and
27.3.2 the Information is to be disclosed in response to a Request for Information, and in no event shall the Organiser respond directly to a Request for Information unless expressly authorised to do so by English Heritage. 

27.4 The Organiser acknowledges that English Heritage may, acting in accordance with the Department of Constitutional Affairs’ Code of Practice on the Discharge of Functions of Public Authorities under Part I of the FOIA, be obliged under the FOIA or the Environmental Information Regulations to disclose Information:

27.4.1 without consulting with the Organiser; or

27.4.2 following consultation with the Organiser and having taken the Organiser’s views into account.

27.5 The Organiser shall ensure that all information produced in the course of this Agreement or relating to this Agreement is retained for disclosure and shall permit English Heritage to inspect such records as requested from time to time. 

27.6 The Organiser acknowledges that any lists or schedules provided by it outlining Confidential Information are of indicative value only and that English Heritage may nevertheless be obliged to disclose Confidential Information in accordance with clause 27.4.

28 Right to Publish

28.1 The parties acknowledge that, except for any information which is exempt from disclosure in accordance with the provisions of the FOIA, the content of this Agreement is not Confidential Information. English Heritage shall be responsible for determining in its absolute discretion whether any of the content of this Agreement is exempt from disclosure in accordance with the provisions of the FOIA.

28.2 Notwithstanding any other term of this Agreement, the Organiser hereby gives his consent for English Heritage to publish this Agreement in its entirety, including from time to time agreed changes to this Agreement, to the general public.

29 Anti-corruption compliance 

29.1 The Organiser shall and shall procure that its Associated Persons shall:

29.1.1 comply with the Relevant Requirements;

29.1.2 not engage in any activity, practice or conduct which would constitute an offence under the Relevant Requirements including under sections 1, 2 or 6 of the United Kingdom Bribery Act 2010 if such activity, practice or conduct had been carried out in the UK;

29.1.3 not do, or omit to do, any act that will cause or lead English Heritage to be in breach of any of the Relevant Requirements. 

29.2 The Organiser shall have and shall maintain in place throughout the term of this Agreement its own policies and procedures, including but not limited to Adequate Procedures, to ensure compliance with the Relevant Requirements, and clause 29.1.2 above and will enforce them where appropriate.

29.3 The Organiser shall within 3 months of the date of this Agreement, and annually thereafter, certify to English Heritage in writing, signed by an officer of the Organiser, compliance with this clause 29 by the Organiser. The Organiser shall provide such supporting evidence of compliance as English Heritage may reasonably request.

30 Indemnity

30.1 The Organiser shall indemnify English Heritage against any losses, liabilities, damages, costs (including but not limited to legal fees) and expenses incurred by, or awarded against English Heritage as a result of any breach of clause 29 by the Organiser. 

31 Record keeping and audit

31.1 Notwithstanding clause 18.5, the Organiser shall keep at its normal place of business detailed, accurate and up to date records of books of account showing all payments made by the Organiser in connection with this Agreement and the steps taken by the Organiser to comply with the Relevant Requirements and clause 29.1.2, in each case for the duration of this Agreement. The Organiser shall ensure that such records and books of account are sufficient to enable English Heritage to verify the Organiser’s compliance with its obligations under clause 29.

31.2 The Organiser shall permit English Heritage and its third party representatives, on reasonable notice during normal business hours to access and take copies of the Organiser’s records and any other information held at the Organiser’s premises and to meet with the Organiser’s personnel to audit the Organiser’s compliance with its obligations under clause 29.

31.3 If English Heritage reasonably suspects that the Organiser is or any of its Associated Persons are in breach of clause 29 of this Agreement, English Heritage shall have the right to immediately access and take copies of any records and any other information held at premises where the Organiser carries on business and to meet with the Organiser’s personnel to audit the Organiser’s compliance with its obligations under clause 29.

32 Right to terminate for breach

32.1 Breach of clause 29 of this Agreement shall be deemed to be a material breach of this Agreement for the purpose of clause 21.3.1.

32.2 If English Heritage terminates this Agreement for breach of clause 29 of this Agreement, the Organiser shall not be entitled to claim any compensation or any further remuneration.

33 Miscellaneous

33.1 This Agreement (including the Schedules) constitutes the entire agreement between the parties with regard to its subject matter and each party acknowledges that it has not relied on, and waives all remedies in respect of, any warranty or representation of the other party except insofar as it is contained in this Agreement and except for any misrepresentation which was made or given fraudulently.
33.2 Clauses which expressly or by implication have effect after termination shall continue in full force and effect.

33.3 This Agreement and its performance shall not constitute a partnership between the parties and neither of the parties shall act or purport to act as agent for the other or hold itself out as being authorised to bind the other in any way without the other's express prior written authority.

33.4 No waiver by a party hereto of any breach by the other party of any of the terms of this Agreement shall operate as a waiver of any preceding or succeeding breach of this Agreement.

33.5 This Agreement may only be amended in writing signed by a duly authorised representative of both the parties.

33.6 Neither party may assign, sub-contract, part with or otherwise dispose of its rights, obligations and benefits under this Agreement without the prior written consent of the other save that English Heritage may assign, sub-contract, part with or otherwise dispose of its rights, obligations and benefits under this Agreement to English Heritage Trading Limited.
33.7 The Organiser shall from time to time upon the written request of English Heritage (at English Heritage's cost) execute any additional documents and do any other acts or things which may be required to give full effect to the provisions of this Agreement.

33.8 English Heritage and the Organiser shall appoint representatives to be available on a continuing basis for liaison purposes. A list of representatives' contact numbers and emergency contact numbers shall be provided by both parties.

33.9 The Organiser shall not by virtue of this Agreement or otherwise be or become entitled to exclusive possession of any of the Properties and this Agreement shall not create or evidence the creation of the relationship of landlord and tenant between the Organiser and English Heritage nor of any interest in land.
AS WITNESS the duly authorised representatives of the parties have executed this Agreement the day and year first above written:

	Signed by insert name of director for and on behalf of English Heritage
	………………………………………………………………..Director

	Signed by insert name of director for and on behalf of [Company name]
	………………………………………………………………Director


Schedule 1
THE CHARGES

































	4A_4799957_3
	
	1



